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STATE OF W SCONSI N ) | N SUPREME COURT

I n re_the Term nation of Parental Rights

Z{;eB:):‘ttlg:ny Ann H., a Person Under the EILED

Waukesha County, MAR 24, 2000
Petitioner-Respondent - Marilyn L. Graves
Petitioner, Clerk of Supreme Court

Madison, WI

John J. Grau, Guardian ad Litem
Petitioner,
V.
Steven H ,

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

M1 SH RLEY S. ABRAHAMSQN, C. J. This is a review of an

unpubl i shed decision of the court of appeals, In re the

Term nation of Parental Rights of Brittany Ann H, No. 98-3033,

unpublished slip op. (Ws. C. App., Feb. 24, 1999), reversing
an order of the GCrcuit Court for Waukesha County, J. Mac Davis,
Judge. The circuit court order termnated the parental rights
of Steven H to his daughter Brittany. The court of appeals
reversed the termnation order because sone orders renoving

Brittany from her home did not include the witten notice
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prescribed by Ws. Stat. § 48.356(2) (1997-98).' The court of
appeals held that Steven H's trial counsel's failure to object
to the deficient orders anmounted to ineffective assistance of
counsel . ?

12 Two issues are presented: (1) Do Ws. St at .
§8 48.356(2)° and 48.415(2)* require that each and every order

LAl further references to the Wsconsin Statutes are to
1997-98 unl ess ot herw se st at ed.

2 Section 48.23(2) provides that a parent 18 years old or
ol der who appears before the court in a proceeding involving
involuntary termnation of parental rights shall be represented
by counsel unless the parent waives counsel. The right to be
represented includes the right to effective counsel. See A S
v. State, 168 Ws. 2d 995, 1003-04, 485 N.W2d 52 (1992).

Steven H clains that trial counsel was ineffective for
failing to nove to strike the continuing CH PS grounds of the
petition to termnate parental rights on the ground that he did
not receive the prescribed witten notice. Steven H. clains
that had he known about this defense, he would not have waived
his right to a fact-finding hearing on the continuing CH PS
gr ounds.

CHIPS is the acronym used to denote the phrase "child in
need of protection or services" in the Wsconsin Children's
Code, Chapter 48, Ws. Stat.

3 Ws. Stat. § 48.356 reads in pertinent part:

(1) Wenever the court orders a child to be placed

outside his or her home . . . under s. 48.345, 48. 347
48. 357, 48.363 or 48.365, the court shall orally
inform the par ent or parents who  appear in
court . . . of any grounds for term nation of parenta

rights under s. 48.415 which nay be applicable and of
the conditions necessary for the child or expectant
not her to be returned to the hone .

(2) In addition to the notice required under sub. (1),

any witten order which places a child . . . outside
the hone or denies visitation under sub. (1) shall
notify the parent or parents . . . of the information

speci fied under sub. (1).
2
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placing a child outside his or her hone contain the witten
notice prescribed by 8 48.356(2) in order for the term nation of
parental rights to proceed? The witten notice is to describe
any grounds for termnation of parental rights under Ws. Stat.
8 48.415 that may be applicable and the conditions necessary for
the child to be returned to the home. The issue is whether the
termnation of parental rights petition nust be dismssed
because one or nore orders failed to contain such notice. (2)
Did the «circuit <court violate Ws. Stat. 8§ 48.422(3) in
conducting the hearing on the petition to termnate parental
rights by failing to hear testinony 1in support of the
allegations in the petition, and, If so, was Steven H
prejudiced by the circuit court’s error?

3 We hold that Ws. Stat. 88 48.356(2) and 48.415(2) do
not require that each and every order renoving a child from his

or her home contain the witten notice prescribed by § 48.356(2)

* Ws. Stat. § 48.415 (2) provides as foll ows:

48. 415 G ounds for involuntary term nation of parental
rights. At the fact-finding hearing the court or jury
may mneke a finding that grounds exist for the

termnation  of par ent al rights. Grounds for
termnation of parental rights shall be one of the
foll ow ng .

(2) Continuing Need of Protection or Services.
Conti nui ng need of protection or services, which shal
be established by proving any of the foll ow ng:

(a) That the child has been adjudged to be a child or
an unborn child in need of protection or services and
pl aced, or continued in a placenent, outside his or
her honme pursuant to one or nore court orders under s.
48. 345, 48. 347, 48. 357, 48. 363, 48. 365
containing the notice required by s. 48.356(2)

3
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in order for the termnation of parental rights to proceed. W
conclude that Ws. Stat. 88 48.356(2) and 48.415(2) require
that the last order specified in 8§ 48.356(2) placing a child
outside the home, which nust be issued at I|east six nonths
before the filing of the petition to term nate parental rights,
must contain the witten notice prescribed by 8 48.356(2). This
interpretation of 88 48.356(2) and 48.415(2) ensures that a
parent receives the witten notice required by 8 48.356(2) in a
tinmely manner and does not vitiate a term nation of parental
rights proceeding when one or nore previous orders fails to
contain the statutorily prescribed witten notice. Al t hough we
conclude that the petition to termnate parental rights need not
be di sm ssed because of the failure of an order in this case to
contain the prescribed notice, the better practice is to include
the witten notice required by 8 48.356(2) in all orders to
whi ch that statute applies.

14 Regarding the second issue presented, although the
circuit court erred by failing to follow Ws. Stat. § 48.422(3),
we conclude on review of the entire record and the totality of
the circunstances that Steven H was not prejudiced by the
error. Accordingly, we reverse the decision of the court of
appeal s.

15 This case illustrates that the |egislature has created
numer ous procedures to protect parents from the state
precipitously or capriciously termnating parental rights.
Although the goal of assisting and protecting parents 1is
inmportant, the legislature has instructed courts that the best
interests of a child are paranount, that inpermanence in famly

4
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rel ationships are contrary to the welfare of a child and that
nore timely decisions about the fitness of parents are needed.
Ws. Stat. § 48.01(1)(a). This case involves reading the

statutes with these | egislative purposes in mnd.

I

6 The relevant facts are set forth bel ow Brittany was
born in February 1995. Waukesha County immediately filed a
petition alleging that Brittany was a child in need of
protection or services. Proceedings on this petition were held
in March and April of 1995. Brittany’s nother attended these
proceedi ngs; Steven H., Brittany’'s father, did not. In April
1995, the circuit court left Brittany in her nother’s care but
approved conditions of supervision for the nother.

17 I n Novenber 1995, wupon finding that Brittany’s nother
was using crack cocaine, Wukesha County filed an energency
change of placenent petition with the circuit court. The
circuit court first ordered Brittany placed with her paternal
grandparents and subsequently transferred Brittany to a foster
hore. Nei t her of these 1995 orders changing placenent of the
child included notice to the parents that they were in danger of
having their parental rights term nated.

18 In March 1996 the circuit court extended the order
placing Brittany outside of her hone. This witten order was
sent to both parents and included conditions the parents were
required to nmeet in order for Brittany to be returned to their
care. The witten order also included a notice that the parents

were in danger of having their parental rights termnated. Both

5
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parents were in court when this order was issued and, in
addition to the witten notice, the circuit court gave the
parents an oral warning that their parental rights were in
danger of being termnated and of the conditions necessary for
Brittany’s return.?>

19 In May 1996 Steven H was incarcerated and sentenced
to serve a five-year prison term In April 1997 Waukesha County
petitioned to termnate the parental rights of both parents on
the grounds that Brittany was in continuing need of protection
or services pursuant to Ws. Stat. 88 48.415(2)(a), (b) and (c),
or, alternatively under 8 48.415(1)(a)(2), that both parents had
abandoned her. Brittany's nother did not contest this petition

Steven H did, however, enter a contest plea and requested a

jury trial

120 In Novenber 1997 Steven H noved to dismss the
petition seeking termnation of his parental rights, alleging he
had not been given the witten notice prescribed by Ws. Stat
8§ 48.356(2). This notion related only to the origina
di sposi tional order of April 1995, which set forth the

conditions for supervision of Brittany’s nother while Brittany

°> Steven H.'s brief states in a cursory fashion that Steven
H did not receive the witten order for extension of placenent
that was issued in March 1996 containing the conditions for
Brittany's return and the warning that his parental rights were
in danger of being termnated. The circuit court did not decide
this factual issue. According to the record, Waukesha County's
first attenpt at mailing the order to Steven H was unsuccessful
and the order was returned. However, the record shows that mail
for Steven H was to be sent to his parents' address and that
the order for the extension of placenment was re-sent to that
address on April 11, 1996. Steven H does not el aborate on this
point, and we will not address it.

6
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was still in the nother’s hone. Steven H 's notion to dismss
did not refer to the subsequent orders that placed Brittany in
her grandnother’s hone and in a foster home, neither of which
contained the witten notice prescribed by § 48.356(2). The
circuit court denied the notion to dismss, concluding that the
April 1995 order did not renove Brittany from the parental hone
and therefore did not require the 8 48.356(2) witten notice.

111 In Decenber 1997 Steven H decided not to contest the
fact-finding hearing in the termnation of parental rights
proceedi ng and the county agreed to drop the abandonnent ground
for termnating parental rights. The term nation of parental
rights proceeding continued only on the ground that the child
had been adjudged to be in continuing need of protection or
servi ces.

112 In February 1998 Steven H requested and received an
adj ournnment until April 1998 for the contested dispositional
heari ng. Steven H. anticipated his release from incarceration
by the April date and hoped that he would be nore capable of
denonstrating his parental fitness. He was not, however,
rel eased from prison.

13 Approximately two weeks prior to the hearing, Steven
H's attorney noved to wthdraw from the case at Steven H's
request. The circuit court denied this request because the case
had al ready been subject to nunerous del ays. On April 8, 1998,
Steven H 's parental rights were term nated.

14 Steven H then filed for post - j udgnent relief,
asserting ineffective assistance of counsel and the inadequacy
of the circuit court's colloquy with himregarding the waiver of

7
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his right to a fact-finding hearing on the petition to term nate
parental rights pursuant to Ws. Stat. § 48.422. The circuit
court held a Machner hearing® and denied Steven H.'s notion.

15 On Steven H's appeal, the court of appeals reversed

the circuit court order, concluding that D F. v. Juneau County

Departnent of Social Services, 147 Ws. 2d 486, 433 N W2d 609

(Ct. App. 1988), requires that each and every order placing a
child outside his or her honme nust contain the witten notice
prescribed by 8 48.356(2) in order to establish grounds under
8§ 48.415(2)(a) for the involuntary term nation of parental rights.
The court of appeals held that the failure to object to this
deficiency anmounted to ineffective assistance of counsel. The
court of appeals expressed reluctance to reverse the circuit
court order but considered the D.F. case controlling. The court
of appeals urged this court to consider overturning the D F. case

or hol ding that subst anti al compliance wth Ws. St at.

8 48.356(2) is sufficient.

® See State v. Machner, 92 Ws. 2d 797, 285 N.W2d 905 (Ct.
App. 1979). When trial counsel’s representation is challenged,
a hearing may be held on the effectiveness of counsel.

A Machner hearing is held to determne the claim for
i neffective assistance of counsel. Steven H's notion for post-
conviction relief also alleged, however, that the hearing in
which he waived his rights to contest the grounds to term nate
his parental rights was not conducted in accordance with Ws.
Stat. § 48.422. Al though it was never clarified whether Steven
H's argunment regarding the 8§ 48.422 violation was properly
before the court at the Machner hearing, testinony relevant to
the claimunder Ws. Stat. 8 48.422 was heard. W address this
argunment of Steven H. in Part I1l of this opinion.

8
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[

116 The first issue before this court is whether Ws.
Stat. 88 48.356(2) and 48.415(2) require that each and every
order placing a child outside his or her honme contain the
witten notice prescribed by 8§ 48.356(2) in order for the
termnation of parental rights to proceed. The written notice
is to describe any grounds for termnation of parental rights
under Ws. Stat. § 48.415 that my be applicable and the
condi tions necessary for the child to be returned to the hone.
Only if the statutes require such notice in each and every such
order is the court of appeals decision that Steven H 's counsel
was i neffective correct. Thi s guestion of statutory
interpretation is a question of law that this court determ nes
i ndependently, benefiting from the analyses of the circuit court
and the court of appeals.

17 Two statutes are pertinent to this issue: Ws. Stat.
88 48.356(2) and 48.415(2).

118 The first statute, Ws. Stat. 8§ 48.356(2), requires
witten notice of the grounds for termnation of parental rights
which may be applicable and of the conditions necessary for a

child to be returned to the home whenever any witten order

under one of the listed statutes places a child outside his or
her hone. The Novenber 1995 orders initially placing Brittany
in her grandnother's hone and subsequently placing her in a
foster honme did not contain the witten notice prescribed by
8 48.356(2). The March 1996 order extending the Novenber out-
of -honme placenment order did, however, include the statutorily

prescribed witten notice.
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119 Section 48.356, Ws. Stat., reads in pertinent part:

(1) Wenever the court orders a child to be placed
outside his or her home . . . under s. 48.345, 48. 347
48. 357, 48.363 or 48.365, the court shall orally
inform the parent or parents who appear in court
. . . of any grounds for termnation of parenta
rights under s. 48.415 which nay be applicable and of
the conditions necessary for the child or expectant
not her to be returned to the hone .

(2) In addition to the notice required under sub. (1),

any witten order which places a child . . . outside
the hone or denies visitation under sub. (1) shall
notify the parent or parents . . . of the information

speci fied under sub. (1). (enphasis added)

120 The second pertinent statute, Ws. Stat. 8§ 48.415(2)
establishes as a ground for involuntary termnation of parental
rights that a child has been adjudged to be in need of protection
or services and has been placed outside his or her hone *pursuant

to one or nore court orders” under one of the listed statutes

(enphasi s added). Section 48.415(2) further provides that one or
nore of these court orders contain the witten notice prescribed
by 8§ 48.356(2).

121 Ws. Stat. 8§ 48.415(2) provides as foll ows:

48. 415 G ounds for involuntary term nation of parental
rights. At the fact-finding hearing the court or jury
may mnmeke a finding that grounds exist for the

termnation  of par ent al rights. Grounds for
termnation of parental rights shall be one of the
foll ow ng .

(2) Continuing Need of Protection or Services.
Conti nui ng need of protection or services, which shal
be established by proving any of the foll ow ng:

(a) That the child has been adjudged to be a child or
an unborn child in need of protection or services and
pl aced, or continued in a placenent, outside his or
her home pursuant to one or nore court orders under s.
48. 345, 48. 347, 48. 357, 48. 363, 48. 365 .

10
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containing the notice required by s. 48.356(2)
(enphasi s added)
122 We hasten to point out that although Ws. Stat.
§ 48.356(2) speaks of witten notice in any order placing the

child outside the hone, 8§ 48.415(2) speaks of one or nore court

orders placing the child containing the witten notice.

123 Steven H. is challenging the proceedings that
involuntarily termnated his parental rights on the ground that
sone of the orders which placed Brittany outside her hone
pursuant to one of the |isted statutes did not contain the
witten notice prescribed by 8§ 48.356(2). The last order entered
a year before the start of the proceeding to involuntarily
termnate parental rights did contain the witten notice required
by § 48.356(2). The question presented in this case is the
effect of this last order when earlier orders did not contain the
statutorily prescribed notice.

24 The statutes at Issue clearly show that t he
legislative intent was to protect parents’ rights by mandating
the witten notice so that a parent could work to alleviate the
kind of Dbehavior that would justify a termnation of parental
rights. The court of appeals in this case relied on D F. .

Juneau County Departnent of Social Services, 147 Ws. 2d 486, 433

N.W2d 609 (Ct. App. 1988), to conclude that the statutory notice
must be given in each and every order placing a child outside his
or her hone pursuant to 88 48. 345, 48.357, 48.363 or 48.365. The
court of appeals concluded that "a CH PS case could have an
entire string of such orders all but one containing the required

witten notice. In such a case, all [term nation of parental

11
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rights] proceedings would be halted, only to be begun anew, al

because of the one defective order." In re the Term nation of

Parental Rights of Brittany Ann H., No. 98-3033, at 8. The court

of appeals viewed its decision in this case vitiating the
termnation of Steven H's parental rights as "tragic," but
required by the D. F. case.

125 The court of appeals in D.F. correctly stressed the
| egislature's intent that a parent be put on notice that
par ent al rights my be termnated in the future. The
|l egislature created a panoply of procedures to assure that
par ent al rights wll not be termnated precipitously or
capriciously when the state exercises its awesone power to

termnate parental rights. D.F., 147 Ws. 2d at 494-95 (quoting
In re Termnation of Parental Rights to MA M, 116 Ws. 2d 432,

436-37, 342 N.W2d 410 (1984)). I ncluded in that panoply of
rights is the circuit court's duty to warn and inform a parent
under Ws. Stat. 8§ 48.356(2). D.F., 147 Ws. 2d at 495. The
notice is necessary to give a parent an opportunity to conform
his or her conduct to avoid termnation of parental rights.
D.F., 147 Ws. 2d at 496.

126 We agree with the D.F. court about the |egislative
intent and the inportance of the statutory notice. W concl ude,
however, that D.F. does not govern this case. The facts of the
two cases are different. In D.F. none of the orders placing the
child outside the home contained the witten notice prescribed

by Ws. Stat. 8§ 48.356(2), while in this case the last order did

contain the statutory noti ce.

12
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127 Steven H relies on In re Termnation of Parental

Rights of Anthony C, 291 Ws. 2d 206, 579 N.W2d 635 (1998).

That case, |ike D.F., stressed the rigor of the statutory
procedures established for termnation of parental rights. I n

Anthony C. several orders failed to contain the statutory

notice. However, the Anthony C. court concluded that the orders

that did not contain the notice were tenporary physical custody

orders that need not contain the notice. In Anthony C. all

orders that were statutorily required to contain the notice did

so. Anthony C, 291 Ws. 2d at 219. Thus in Anthony C., unlike

the present case, all the orders placing the child outside the
home pursuant to 88 48.345, 48.347, 48.363 or 48.365 contained
the requisite statutory notice. Anthony C., 219 Ws. 2d at 224.

128 Consequently, D.F. and Anthony C. concerned situations

where either none or all of the required notices were given, and
not the situation presented here, where the |ast order, but not
the earlier ones, contained the required notice. Accordi ngly,

we conclude that D.F. and Anthony C. should be limted to the

facts presented in each case; they do not determne the result
inthe different facts presented by this case.

129 We agree with the D.F. and Anthony C. cases that the

possibility of permanent |oss of parental rights persuaded the
| egislature to adopt a rigorous procedure, i ncluding the
statutory notice provided in Ws. Stat. § 48.356(2). W do not
agree with the court of appeals in D.F. that the statutory
notice nust be given "each tinme an order places a child outside
his or her honme" in order to continue a termnation of parenta

rights proceeding. D.F., 147 Ws. 2d at 499 (enphasis added).

13
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Al t hough Ws. Stat. 8 48.356(2) reads that "any order"” placing a
child outside the honme is to include the statutorily prescribed
notice, 8 48.415(2) reads that "one or nore orders" placing a
child outside the honme is to include the statutorily prescribed
noti ce. Reading 88 48.356(2) and 48.415(2) together, and in
light of the legislative purpose expressed in 8§ 48.01(1)(a) by
the 1995 revisions in the Children's Code,” we conclude that
these statutes do not require the statutorily prescribed witten

notice to be in every order placing a child outside the hone.

130 The words of Ws. Stat. 88 48.356(2) and 48.415(2)
about what orders need to contain the witten notice are not
consistent, as we pointed out previously. Section 48.356(2)
requires that "any witten order which places a child outside
the honme" (enphasis added) wunder specified statutes contain
witten notice, including notification of any grounds for
term nation of parental rights. Wen we turn to the statutory
grounds for termnation of parental rights we find different
| anguage in 8§ 48.415(2). Section 48.415(2) speaks of "one or

nore court orders . . . containing the notice required by s.

48. 356(2)" (enphasis added). The words "one or nore orders” in
8 48.415(2) are not the equivalent of "any," "each," "all," or
"every" order.

131 The | anguage of Ws. Stat. 8§ 48.415(2), in contrast to
that of 8§ 48.356(2), thus does not enconpass the concept that
any and all orders under the listed statutes nust contain the

statutory witten notice in order for the termnation

" See 1995 Act 275.
14
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proceedi ngs to be valid. Under 8§ 48.415(2) the parents will be
gi ven adequate notice of the conditions for return and tinme to
make any necessary changes to forestall the termnation of
parental rights if the last order issued at |east six nonths
before the filing of the petition involuntarily termnating
parental rights contains the witten notice.

132 The statenent of |egislative purpose in the Children's
Code assists the court in interpreting the inconsistent |anguage
of the two statutes. Although the |egislature has declared that
the Children's Code is be construed liberally to protect
children and preserve the unity of the famly,® the legislature
al so enphasized that a court nmay determne whether it is in the
best interests of a child for that child to be renoved from his
or her parents.® The courts have the authority, according to the
| egislature, in appropriate cases, not to reunite a child wth
his or her famly. The | egislature enphasized that courts
should recognize that instability and inpermanence in famly
rel ationships are contrary to the welfare of children. The
| egislature also entreated the courts to recognize the
i nportance to children of elimnating unreasonable periods while
their parents try to correct the conditions that prevent the

child s return to the family.

8 Section 1m 1995 Ws. Act 275, anending 48.01(1)(intro)
and 8§ 8m 1995 Ws. Act 275, renunbering and anending
48.01(1) (a).

® Section 2, 1995 Ws. Act 275, creating § 48.01(1)(ag).

10 Section 8m 1995 Ws. Act 275, renumbering and amendi ng
48.01(1)(a). See also Ws. Stat. 48.01(gg)(gr)(1997-98).

15
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133 A Note to the 1995 revisions of the |legislative
pur pose of the Children's Code encapsul ates the nodifications as
focusing attention on the best interests of the child and on the
need for courts to make nore tinely decisions about the fitness

of parents. The Note to section 48.01 states:

As with the other new or nodified |egislative purpose
provisions in the bill, this new |anguage is intended
to focus attention on: (1) the best interests of the
child . . . and (2) the need for juvenile courts in
proceedi ngs and determ nations under ch. 48, to take a
closer look at, and nake nore tinmely decisions
regarding, the fitness or unfitness of parents to care
for and protect their children. !

134 Before the 1995 revisions, Ws. Stat. 8§ 48.415(2)(c)
required that a child be placed outside the honme for one year or
| onger before involuntary termnation of parental rights on the
ground that the child had been adjudged a child in need of
protection or services. In 1995 the tinme period was reduced to
six nonths. *? In this case the last order that affected
Brittany's placenent was issued at |east one year before
proceedings to termnate parental rights were started. Thi s
| ast order contained the statutorily prescribed witten notice
of grounds for termnation of parental rights and of the
condi tions necessary for the child to be returned to the hone.
Thus the last order gave Steven H. adequate warning of the
grounds for termnation as well as tine to fulfill the

condi ti ons.

1 Note to § 4, 1995 Ws. Act 275.
12 gection 78, 1995 W's. Act 275.
16
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135 Had Steven H received an order wi t hout t he
statutorily prescribed witten notice after receiving the order
with the proper notice, he mght be able to conplain that he was
confused by the lack of notice and that it was unfair to allow
the term nation proceedings to continue. But that hypothetica
situation is not the case here. The last order in the present
case, one  of sever al orders, satisfied the statutory
requirenents.

136 If the court interprets the statutes as Steven H.
requests, Brittany would likely remain in the inpernmnence of
foster care for many nore nonths until the alleged defects in
orders preceding the last order could be cured. Thi s
interpretation is not required by the wrds of Ws. Stat.
88 48.356(2) and 49.415(2). Furthernore, this interpretation is
contrary to the express legislative policy of the Children's
Code that courts act in the best interests of a child, that
courts avoid inpermanence in famly relations and that courts
elimnate the need for children to wait unreasonable periods of
time for their parents to correct the conditions that prevent
their return to the famly. Ws. Stat. § 48.01(a).

137 The notice required by Ws. Stat. 88 48.356(2) and
48.415(2) is nmeant to ensure that a parent has adequate notice
of the conditions with which the parent nust conply for a child
to be returned to the hone. The notice is also neant to
forewarn parents that their parental rights are in jeopardy. In
this case Steven H. received notice one year before the filing
of the petition to termnate parental rights and was thus
adequately informed of the steps he had to take to avoid

17
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termnation of parental rights and was given tinme in which to
take those steps. Based on the statutory |anguage and the
expressed legislative purpose, we conclude that Ws. Stat.
88 48.346(2) and 48.415(2) were satisfied in this case and that
therefore counsel's failure to object to the lack of notice did

not constitute ineffective assistance of counsel.

11
138 The second claim Steven H nakes is that the circuit
court violated Ws. Stat. 8§ 48.422(3) in conducting the hearing
on the petition to termnate parental rights by failing to hear
testinony in support of the allegations in the petition.® Ws.
Stat. 8§ 48.422(3), governing the hearing of the petition,
provides that "if the petition is not contested the court shal

hear testinony in support of the allegations in the petition,

13 steven H also argues that he was without the effective
assi stance of counsel because his counsel failed to follow his
request, nmade in January 1998, that counsel seek to wthdraw
Steven H's waiver to a fact-finding hearing. Such a noti on,
Steven H now contends, would have properly been based on the
failure of the circuit court, at the hearing in which the waiver
was entered, to hear testinony in support of the allegations in
the petition pursuant to Ws. Stat. 8§ 48.422(3). Such a notion
al so should have alleged that Steven H had a defense relating
to the lack of witten warnings as to the termnation of
parental rights and conditions for return of Brittany and that
Steven H never received the copy of the witten extension order
to which proper warnings and conditions for return were
at t ached. W have rejected Steven H's argunent that the
petition for termnation was inadequate because the first two
orders of placenent failed to contain the witten warnings
prescri bed by § 48.356(2). As we explain in this part of the
opinion, we agree wth Steven H's argunent that the circuit
court failed to follow Ws. Stat. § 48.422(3). We di sagree
however, with Steven H.'s position that reversal of the judgnent
of the circuit court is required under the circunstances of the
present case.
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including testinony as required in sub. 48.422(7)." W turn to
§ 48.422(7).

139 Section 48.422(7) inposes four obligations on the
circuit court before accepting an adm ssion of the alleged facts
in a petition. The circuit court shall: (a) address the parties
present and determ ne that the adm ssion is nmade voluntarily and
understandingly; (b) establish whether any prom ses or threats
were nmade to elicit an admssion; (c) establish whether a
proposed adoptive parent of the child has been identified; and
(d) make such inquiries as satisfactorily establish a factual
basis for the adm ssion.

40 The procedure set forth in Ws. Stat. § 48.422
addresses the legislative concern that the "power of the state
to termnate the parental relationship . . . can only be

exerci sed under proved facts and procedures which assure that

4 Ws. Stat. § 48.422(7) provides as follows:

Before accepting an adm ssion of the alleged facts in
a petition, the court shall:

(a) Address the parties present and determ ne that the
adm ssion is made voluntarily wth understanding of
the nature of the acts alleged in the petition and the
potential dispositions.

(b) Establish whether any promses or threats were
made to elicit an adm ssi on and al ert al
unrepresented parties to the possibility that a | awer
may discover defenses or mtigating circunstances
whi ch woul d not be apparent to them

(bm Establish whether a proposed adoptive parent of
the child has been identified . :

(c) Make such inquiries as satisfactorily establish
that there is a factual basis for the adm ssion.
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the power 1is justly exercised . . . [and] that the parental
rights will not be termnated precipitously, arbitrarily or
capriciously."?®®

41 In this case Steven H entered a no-contest plea to
the allegations in the petition to termnate his parental
rights.

42 In prior cases the analysis set forth in State v.
Bangert, 131 Ws. 2d 246, 274-75, 389 N.W2d 12 (1986), relating
to a circuit court's acceptance of a guilty plea in a crimna
case, has been used to evaluate a challenge to the proceeding

mandated by Ws. Stat. § 48.422. See, e.g., In Interest of

Robert D., 181 Ws. 2d 887, 892, 512 N.W2d 227 (Ct. App. 1994).

Under a Bangert analysis, 131 Ws. 2d at 274-75, Steven H nust
make a prima facie showing that the circuit court violated its
mandatory duties and he nust allege that in fact he did not know
or understand the information that should have been provided at
the § 48.422 hearing. If Steven H nmakes this prima facie
showi ng, the burden shifts to the county to denonstrate by clear

and convincing evidence that Steven H knowi ngly, voluntarily

% 0'n Interest of Robert D., 181 Ws. 2d 887, 892, 512
N.W2d 227 (C. App. 1994)(quoting In re MA M, 116 Ws. 2d
432, 342 N.W2d 410 (1984)). See also In the Interest of
Kywanda F., 200 Ws. 2d 26, 38, 546 N.W2d 440 (1996).

Waukesha County and the guardian ad litem offer several
argunents, including that because Steven H did not properly
address the inadequacy of the circuit court's procedure either
in the circuit court or before the court of appeals, he waived
the issue. They further contend that only Ws. St at .
§ 48.422(7) is applicable to this case, not § 48.422(3), and
that 8 48.422 applies only to situations in which a petition is
not contested at the initial appearance. W do not address
these issues because we ultimately are not persuaded by Steven
H's claim
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and intelligently waived the right to contest the allegations in
the petition. Under Bangert, 131 Ws. 2d at 274-75, a court may
exam ne the entire record, not nerely one proceeding, and | ook
at the totality of the circunstances to determ ne whether the
circuit court’s procedures and determ nations are sufficient.

143 There has been no post-judgnent notion hearing
regarding a Bangert-type <claim in this case, although the
Machner hearing on Decenber 9, 1998, addressed simlar issues.
Neither Steven H's brief nor his testinony clearly and
affirmatively asserts that he did not know or understand the
allegations in the petition or other information that he should
have been provided or that he did not understand the waiver of
his right to contest the grounds for the term nation of parental
rights. He does assert that he did not know he had a defense
about the lack of notice in the orders extending placenent. W
have concluded that he had no such defense. Under the Bangert
test we should proceed no further since Steven H has failed to
meet his duty to nmake a prinma facie show ng.

144 Nevertheless we have examned the entire record to
determ ne whether the colloquy between the circuit court and
Steven H was sufficient to allow Steven H to waive his right
to contest the grounds for term nation of parental rights.

145 We first set forth what happened at the <circuit
court's hearing on the petition for termnation of parental
rights on Decenber 18, 1997, at which Steven H decided not to

contest the grounds for term nation of parental rights.

146 At that hearing Steven H was sworn as a wtness and

questioned by the circuit court. The circuit court explained to

21



No. 98- 3033

Steven H that by waiving the fact-finding hearing he was
agreeing not to contest the following: that Brittany had been
previously found to be in need of protection or services; that
Brittany had been placed outside the hone; that the agency had
made diligent effort to place Brittany back in a famly honeg;
and that Steven H had not fulfilled the conditions prescribed
for Brittany's return and that it was not l|likely that he could
fulfill those conditions within the next 12 nonths. Steven H
said he understood the clains in the petition and that he was
not contesting them'° The circuit court explained that if
Steven H contested the facts alleged as grounds for term nation
of parental rights, the county would have to prove the facts
with clear and convincing evidence. Steven H said he
under st ood.

147 The circuit court advised Steven H that, despite his
wai ver, he still wuld mintain his right to contest the
termnation of parental rights. The dispositional issue,
expl ai ned the court, would be deternmined at a hearing in April.?Y

48 Upon questioning under oath, Steven H said that he
understood the court's explanation of hi s rights and
consequences and that he had discussed these natters with his

counsel . Steven H testified that he felt he understood what he

® steven H asserts that the circuit court's failure to
inform him that the absence of witten notice in some of the
orders extending placenent was a defense to the term nation of
parental rights is reversible error. W disagree with Steven H.
and have held that the requisite statutory witten notice was
given to allow the term nation proceedi ngs to conti nue.

" Ws. Stat. § 48.427 governs the dispositional hearing and
t he di spositional order.
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was doi ng. The circuit court also established that no prom ses
or threats were made to elicit the waiver. When asked whet her
he wished to contest by trial the public's claim that grounds
existed to termnate his parental rights, Steven H replied
"No," after hearing the question tw ce.

149 No other witness testified at the Decenber 18, 1997,
heari ng. It is clear from the <colloquy that Steven H
understood the nature of the acts alleged in the petition and
the potential disposition and that he voluntarily, and wth
understanding, waived his right to contest the fact-finding
heari ng.

150 Moreover, one of Steven H's attorneys testified at
the Machner hearing on Decenber 9, 1998, that he had reviewed
the petition with Steven H line by line prior to the Decenber
18, 1997, hearing and that Steven H understood the facts
alleged in the petition. Anot her of Steven H. 's attorneys also
testified that he reviewed the petition with Steven H prior to
t he Decenber 18, 1997, heari ng.

151 The circuit court determned that Steven H. 's decision
not to contest the factual grounds stated in the petition for
termnation of parental rights was nmade wth the benefit of
counsel, was voluntary, know edgeable, and intelligent, was nade

with an understanding of potential consequences and was not
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coerced.'® W have independently reviewed the colloquy, as well
as the entire record, and we agree with the circuit court's
concl usi on. In sum Steven H has failed to nake the necessary
showi ng under the Bangert anal ysis.

152 Al though Steven H. agreed not to contest t he
allegations in the petition, he did not, however, admt the
allegations in the petition. Deciding not to contest the
all egations of the petition is not equivalent to admtting the
allegations in a petition. Thus we need no |onger be concerned
wth Ws. Stat. 8§ 48.422(7), which governs adm ssions to the
facts all eged.

153 We now examne Ws. Stat. 8 48.422(3), which states
that if the petition is not contested, the court shall hear
testinony in support of the allegations in the petition. The
circuit court failed to hear testinony in the present case in
support of the allegations in the petition. | nstead, at the

di spositional hearing Waukesha County asked the circuit court to

8 The issue of whether Steven H.'s adnission was nade
voluntarily and with understanding of the nature of the acts
alleged in the petition and the potential dispositions is a

guestion of constitutional fact. See State v. Bangert, 131
Ws. 2d 246, 283-84, 389 N W2d 12 (1986). The circuit court's
findings of historical fact will on review be upheld unless they
are clearly erroneous. The <circuit court's decision about

whet her the historical facts neet the constitutional test is a
question of law that an appellate court determ nes i ndependent
of the circuit court, benefiting froma prior court's analysis.

Nevert hel ess, because the circuit court has the opportunity to
guestion and observe w tnesses and because public policy favors
finality of the circuit court's conclusion about the nature of a
parent's waiver, the circuit court's conclusion about whether
Steven H's waiver was given voluntarily and understandingly
should be given weight, although the decision is not
control ling. See T.MF. v. Children's Service Society, 112
Ws. 2d 180, 188, 332 N.W2d 293 (1983).
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take judicial notice of the Termnation of Parental Rights
Report dated Decenmber 16, 1997. Steven H. did not object to the
circuit court's taking judicial notice of the Report. The
Report set forth information supporting the factual allegations
but it was not filed wth the circuit court wuntil April 14,
1998. The Report standing alone is not testinony. W doubt
whether a circuit court can take judicial notice of the facts
contained in the Report because the facts are subject to
reasonabl e di spute. See Ws. Stat. § 902.01(2).

154 Lacking any testinony in support of the allegations in
the petition to termnate parental rights, the circuit court
neverthel ess found that the grounds stated in the petition as to
Steven H. existed. The circuit court apparently relied on the
testinony of Steven H in the no-contest colloquy and on the
recomendation of the guardian ad litem Steven H asserts that
this finding of the circuit court is invalid because the circuit
court did not conply with Ws. Stat. 8§ 48.422(3) requiring it to
hear testinmony in support of the allegations in the petition.

55 The guardian ad |I|item contends that Ws. Stat.
8§ 48.422(3) does not apply in this case because Steven H
continued to contest the dispositional phase of the proceedi ng.

We do not agree with this interpretation of 8 48.422(3).

156 We conclude that the legislature intended the circuit
court to hear testinony in support of the allegations because
testimony safeguards accurate fact-finding and protects the
parents. Ws. Stat. 8 48.422(3) required Waukesha County in
this case to call a wtness to testify in support of the

allegations in the petition. W therefore agree with Steven H
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that the circuit court erred in failing to conply with Ws.
Stat. § 48.422(3).

157 Nevertheless, under the circunstances of this case we
conclude that Steven H. cannot rely on this error to reverse the
termnation proceedings because he was not prejudiced by the
circuit court's failure to comply with the statute.

158 A factual basis for several of the allegations in the
petition can be teased out of the testinony of other wtnesses
at other hearings when the entire record is exam ned. Wtnesses
testified that Brittany had been adjudged to be in need of
protection or services and was placed and continued in placenent
outside of her hone; that Steven H was in prison from May 1996
t hrough Decenber 9, 1998, the post-judgnent hearing, and failed
to denonstrate substanti al pr ogress t owar d nmeeting the
conditions established for the return of the child to the hone;
and that there was no substantial |Iikelihood that Steven H.
woul d neet those conditions within the 12-nonth period foll ow ng
the fact-finding hearing.

159 Furthernore, the only defense Steven H has nmade to
the factual allegations in the petition is that the orders
extending placenent outside the hone did not contain the
requi site statutory notices. He has not challenged the factua
allegations in the petition, as was made clear at the post-
convi ction hearing. Steven H testified at the post-conviction
hearing that he thought he had a substantive defense to
abandonnment as a ground for termnation. H's only defense
asserted to the CH PS ground for term nation was that he did not

receive the required notices. We have rejected that defense.
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Therefore we conclude that Steven H was not prejudiced by the
circuit court's failure to follow the procedures mandated by
Ws. Stat. § 48.422(3).

60 Al though we have grave concerns about the circuit
court's failure to follow the procedure set forth in Ws. Stat.
8§ 48.422(3), our examnation of the entire record in the present
case persuades us that there are insufficient grounds to justify
our overturning the circuit court’s judgnent in this case.

61 For the reasons set forth we reverse the decision of
the court of appeals.

By the Court.—JFhe decision of the court of appeals is

rever sed
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